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PROFFER PERFORMANCE AGREEMENT

This Agreement, made and entered into this @day of « IW# ,20 ﬂ; by and between
—K—LL\"P“H ek &reen t L (hereinafter called "Developer "); and

THE BOARD OF SUPERVISORS OF LOUDOUN COUNTY, VIRGINIA, a body politic

(hereinafter called "Board ").

WHEREAS, Developer is obligated by the Proffers of z tcépa'h‘lck Ll/cs’fto construct the

specific [publie] improvements described in paragraph 1 below; and

WHEREAS, pursuant to [§540.12 af the 1972 [ ondoun County-Zening-Ordinanee][§6-1209
of the 1993 Loudoun County Zoning Ordinance], the Zoning Administrator has required a guaranfee,
satisfactory to the Board, in an amount sufficient for and conditioned upon the construction of said
improvements; and

WHEREAS, in consideration of the foregoing premises and in further consideration of the
approval by the Board of the plat, plans or profiles of the subdivision/site plan known as

" K\t L?u'\ﬂck wu'.{' Wﬂl“? E@ﬁfﬂ'l.u C_zg;k( ", designated as County application

number €22R/STPL. _2007-0037 , and any and all revisions thereof however such revisions

may be redesignated (the "Plans"), and the Board not requiring the following work to be completed
prior to the approval and/or recordation of the plat of said subdivision/site plan, the Developer, its
successors and assigns agrees to do the following work within Z 4’ _months from the date
hereof:

1. To construct all physical improvements in accordance with the Plans and all

applicable laws and regulations, including, without limitation, applicable provisions of the Loudoun

County Subdivision and Zoning Ordinances, including the concept development plan and proffers
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and all attachments, governing such Plans (with laws, regulations and ordinances to take precedence

over Plans in the event of conflict), including, but not limited to, adequate storm drainage system

both on the subject property and on adjacent properties as needed, [the-

-(-'-'.SCDOT-"-),] and the submission of as-built plans for all such [public] improvements. The specific

fpeblic] improvements to be constructed  pursuant to this

Agreement are as follows:

Coastuchar of the achve [ecceation

‘&Cl‘ll‘ﬁcf ’lDurSuM‘f‘ +to Proffer V.8.2
of ZEMAP 200Z-0001, Kll‘[&loa‘{\f‘cc.k_ West.

and
2, To provide adequate supervision on the project site during the installation of

all required improvements and a responsible superintendent or foreman together with one (1) set of

approved Plans on the project site at all times when work is being performed; and

4. To maintain dust control on the project site at all times; and
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5. To provide for the adequate control of erosion and sedimentation by
temporary and permanent control practices and measures which will be implemented during all

phases of clearing, grading, and construction; and

7. To perform all overlot grading in accordance with approved Plans; and

(8. To install all traffic warning and regulatory signs and devices required by the
approved Plans during construction and to maintain said signs and devices in an operable condition
until streets are accepted for maintenance and operation by VDOT. All traffic signs shall be kept in
proper pos.ition, clean, and legible at all times. Damaged signs shall be replaced immediately.
Special care shall be taken to see that weeds, shrubbery, construction materials, and snow are not
allowed to obscure the face of any sign; and]

9. To maintain control on the project site at all times so that mud is not tracked
out of the project by vehicle tires and deposited on adjacent streets of the state system, or such other
streets as may be adjacent to the project site.

10.  Itisagreed and understood that final approval of completed work can only be
given by the Zoning Administrator of Loudoun County, Virginia.

11.  Itis agreed and understood that in the event the Developer shall default in its

obligations under this Agreement and it becomes necessary for the Board to institute legal proceed-
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ings to enforce compliance with said obligations or to obtain reimbursement for costs incurred in
fulfilling said obligations on behalf of the Developer, the Developer shall pay all reasonable
attorney's fees and all other costs that may reasonably be incurred.

[12.  Developer hereby agrees to provide security in the form of a cash escrow

deposit in the amount of $ N A-' , Which funds are to be made available to the Board

upon default or breach of any of the terms and conditions of this Agreement by the Developer . The
said deposit is delivered herewith by certified check, receipt of which is hereby acknowledged by the
Board. Such amount shall be placed in an escrow account with the Treasx.lrer of Loudoun County
until drawn upon by the Board or returned to Developer as provided herein and in the Bonding
Policy of Loudoun County, Virginia. All interest accruing on this account shall be paid to the same
party to whom the principal is paid, except that, in any event, five percent (5%) of any interest
accrued may be retained by the Treasurer to cover the cost of administering the account. The
Developer hereby ratifies and reaffirms its agreement that the said funds deposited as cash escrow
are available to the Board on default of this Agreement. This paragraph shall not be construed in
any manner as a waiver of any righf of the Board to enforce the obligations of this Agreement
against the Developer or its successors and assigns.]
OR
[12.  Developer hereby agrees to provide security in the form of a [Letter of Credit]

[€orporate-Surety-Bend] in the amount of $ 40%'; 000. OO0 , which funds are to be made

available to the Board upon default or breach of any of the terms and conditions of this Agreement

by the Developer. Such [Bend] [Letter of Credit] Numbered 999929 97 s attached hereto

and made a part hereof, and the Developer hereby ratifies and reaffirms its agreement that the said
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funds represented by the fBerd] [Letter of Credit] are available to the Board on default of this
Agreement. This paragraph shall not be construed in any manner as a waiver of any right of the
Board to enforce the obligations of this Agreement against the Developer, its successors and
assigns.]

13. If the [Bend] [Letter of Credit] provided to the Board pursuant to the preceding
paragraph becomes not an acceptable form of surety or security, whether as a result of the failure of
the issuing [Bank] [Surety-Cempany] to achieve the rating required by the Board's duly adopted
Bonding Policy or as a result of any other failure of such [Besd] [Letter of Credit] to satisfy any of
the other criteria established by said Bonding Policy for acceptable forms of surety or security, then
the Developer shall, upon request of the Zoning Administrator, promptly provide a substitute surety
or security satisfactory to the Board. Failure of the Developer to furnish such substitute surety or
security within sixty (60) days after the Zoning Administrator mails such request to the Developer
by certified mail with return receipt requested shall constitute a default and a failure to perform in
accordance with this Agreement and a failure to discharge its obligations under this Agreement, such
that the Board may, thereafter, without further notice, call upon such [Bemd [Letter of Credit] for
payment in accordance therewith.

The undersigned warrants that this Agreement is made and executed pursuant to authority
properly granted by the [parnership—agreement] [chaster—bylaws and action of the Board-of
Dirgcters} [articles of organization, operating agreement or majority vote of the members] of the
Developer.

IN WITNESS WHEREOF, the Developer has caused its name and seal to be affixed hereto,

by D“-"l J B eAN | &, its duly authorized representative.
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Developer:_K.AL hreck & eeh, U
By: DL’J A (SEAL)

David Bowtam
e ¢cl:.A.f'
Title

COMMONWEALTH OF VIRGINIA,
COUNTY OF wit:

I, WVLW%W , a Notary Public in and for the Jurlsdlctlon

oresaid, ~do hereby certify, that on the 16ty day of J anvoy 20 /4,
ras VI Praa ndof tllc _
whose name is signed to the affixed Agreement, personally appeared before me in my Jurisdiction,

and acknowledged the same in my presence.

Notary Publj

Michelle L Butler
Commonwealth of Virginia
Notary Public
Commission No. 7342391
My Commission Expires 3/31/2014

My Commission Expires: ‘3 0!
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IN WITNESS WHEREOF, the County has caused thié Agreement to be executed, under seal,
in its behalf, and its seal affixed.

THE BOARD OF SUPERVISORS OF

APPRGWBJAS TORORMs1: LOUDOUA COINT
W

ASST

ORNEY By _// L/’(

Assistant County Attorney ) Its: Zoning Adminisfrat,

COMMONWEALTH QF VIRGINIA
COUNTY OF Louglou?] , to wit:

I, UZJU ce (A/ Q/AM ,,a Notary Public ip and &r the ]lll’lSdlCth
afgresaid, do hereby certify that on the day of /‘2

rcole. Dozier as _Zoning Administafon behalf of THE BOARD OF
SUPERVISORS OF LOUDOUN COUNTY, VIRGINIA, whose name is signed to the affixed
Agreement, personally appeared before me in my jurisdiction, and acknowledged the same in my

preésence.
| W‘MM/

Notary Public
My Commission Expires: O'L/ a 87/3,0/ 7 0

LOUD. CTY. FORMS #11\SMRA.prof R et
umb*ea WEBER
REVISED JUNE 2007 Notary Fnbil;

Commonweaith of Virginia
354571

Wy Commission Expires Feb 28, 201 1



VIRGINIA COMMERCE BANK
IRREVOCABLE LETTER OF CREDIT NO. 99992857

Board of Supervisors
County of Loudoun County
Leesburg, Virginia 20175
Attn: Building and Development - Bonds Management

Gentlemen:

We, Virginia Commerce Bank, 4221 Walney Road, 31 Floor, Chantilly, VA, 20151, this
16" day of January, 2014, hereby authorize you to draw on us for the account of Kirkpatrick
Green, LLC (the “Developer”), 11950 Democracy Drive, Suite 310, Reston VA 20190, up to an
aggregate amount of U.S. Dollars Four Hundred Three Thousand and 00/100 ($403,000.00),
such amount not available except by your drafts at sight accompanied by certification of the
Director of Building and Development of Loudoun County, Virginia that the Developer failed to
complete installation of the improvements in accordance with the approved plans and
specifications submitted with the project known as Kirkpatrick West Community Recreation
Center designated as STPL-2007-0037 and approved revisions thereof however such revisions
may be designated, or otherwise failed to perform in accordance with the Proffer Performance
Agreement dated January 16, 2014, between Kirkpatrick Green, LLC and the Loudoun County
Board of Supervisors.

We hereby further agree that:

(a) Drafts drawn under and in compliance with the terms of this Letter of Credit will
be duly honored if presented at our office on or before July 16, 2016.

(b)  Funds available under this Letter of Credit may be drawn in such amounts and at
such times as determined by the Director of Building and Development, in his sole discretion,
provided that the amount drawn shall not exceed the aggregate amount specified herein.

(©) We shall have no right, duty, obligation or responsibility to evaluate the
performance or nonperformance of the underlying contract or obligations between the Developer
and the beneficiary of this credit.

(d) It is a condition of this Letter of Credit that it will be automatically extended for
an additional period of six (6) months from the present or future expiration date hereof, unless
ninety (90) days prior to such date we will notify you, in writing by registered or certified mail or
overnight courier, that we elect not to renew this Letter of Credit for such additional period.

5350 Lee Highway e Arlington, Virginia 22207 e Tel: 703-534-0700 ¢ Fax: 703-534-1782 e VCBonline.com
Member FDIC NASDAQ Symbol: VCBI



Letter of Credit No. 99992857

(e) The amount of any draft drawn hereunder must be endorsed on the reverse side
hereof. All drafts must be marked “Drawn under Irrevocable Letter of Credit No. 99992857
Kirkpatrick Green, LLC”.

@® Except as expressly provided herein, this Letter of Credit is governed by the laws
of Virginia and is subject to the Uniform Customs and Practice for Documentary Credits, 2007
Revision, ICC Publication No. 600 (“UCP”). In the event of any conflict between Virginia law
and the UCP, Virginia law shall prevail. For choice of forum purposes only, this credit shall be
deemed to be a contract made under the laws of Virginia, and the parties expressly agree that the
court of the Commonwealth of Virginia shall have exclusive jurisdiction to decide any questions
arising hereunder.

Dated this 16" day of January, 2014.

Virginia Commerce Bank

ATTEST: By:%/ %4)

7
. 0 £ Brian P/Mfirphy
7 Z‘A#J/\( (,Lwr i Senior Vice President
STATE/OF VIRGINI
COUNTY OF FAIRFAX, to wit:

I, the undersigned Notary Public, in and for the jurisdiction aforesaid, do hereby certify
that Brian P. Murphy as Senior Vice President of Virginia Commerce Bank, whose name is

signed to the foregoing, appeared before me and personally acknowledged the same in my
jurisdiction aforesaid.

GIVEN under my hand and seal this ;’é day of January, 2014.

ic ’1«1’/ i G [ (i
; lFr) “Notary Public
My Commission Expires: 0,311 /
) 7 (N80,
My Notary Registration Number: /2§ 7457 ,@“@\}"E 8 7;;’%,
' S W%
£y g o'f&@ ', (]
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